RULE 41
EFFECT OF ERRORS AND IRREGULARITIES IN DEPOSITIONS

A. As to motice, All errors and irregularities in the notice for

2
taking#a deposition are waived unless written objection is promptly served

upon the party giving the notice.

B. As to disqualification of officer. Objection to taking a

deposition because of disqualification of the officer administering the
oath is waived unless made before the taking of the deposition begins or
asl soon thereafter as the disqualification becomes known or could be dis-
covered with reasonable diligence.

C. As to taking of deposition.

C.(l) Objections to the competency of a witness or to the comp-
etency, relevancy or materiality of testimony are not waived by failure to
make them before or during the taking of the deposition, unless the
ground of the objection is one which might have been cbviated or removed
if presented at that time.

C.(2) Errors and irregularities occurring at the oral examination
in the mammer of taking the deposition, in the form of the questions
or answers, in the oath or affirmation, or in the conduct of parties,
and errors of any kind vwhich might be obviated, remowved, or cured if
promptly presented, are waived unless seasonable objection thereto is
made at the taking of the deposition.

C.(3) Objections to the form of written questions submitted
under Rule Z;Oavgvafved wmless served in writing upon the party propounding
them within the time allowed for.serving the succeeding cross or other
questions and within 20 days after service of the last questions author-
vized.
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D. As to completion and retum of deposition. Errors and irregu-
larities in the mammer in which the testimony is tramscribed or the

ened, certified, sealed, endorsed, transmitted,

depost;};}on is prepared, si
filec;,'or otherwisg { <ith under Rules 39 and 40 are waived

unless a motion to suppress the deposition or some part thereof is made
" with reasonable promptness after such defect is, or with due diligence

might have been, ascertained.

BACKGROUIND NOTE

ORS sections superseded: 45.280.

and D. are based upon Federal Rule 32. Sec-
ORS 45.280. ORS 45.250 to 45.270 are retained
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in prison may be taken only as provided in Rule 39 B.

A party desiring to take a deposition upon written ques-
tions shall serve them won every other party with a motice
stating (1) the name and address of the person who is to answer
them, if known, and if the name is not known, a general descrip-
tion sufficient to identify such person or the particular class
or group to which the person belongs, and (2) the name or descrip-
tive title and address of the officer before whom the deposition
is to be taken. A deposition upon written questions ﬁxay be
taken of a public or private corporation or a partnership or
association or governmental agency in accordance with the provi-
sions of Rule 39 C.(6).

Within 30 days after the motice and written questions are
served, a party may serve cross questions upon all other parties.
Rit:‘tﬁ.n 10 days after being served with cross questions, a party
may serve redirect questions upon all other parties. Within 10
days after being served with redirect questions, a party may
serve recross questions upon all other parties. The court may for
cause shown enlarge or shorten the time.

B. Officer to take responses and prepare record. A copy

of the notice and copies of all questions served shall be deliv-
ered by the party taking the deposition to the officer designated
in the notice, who shall proceed promptly, in the marmer provided
by Rule 39 D., F., and G., to take the testimony of the witness
in response to the questions and to prepare, certify, arid file

or mail the deposition, attaching thereto the copy of the notice

and the questions received by the officer.
-107 -



BACKGROUND NOTE

ORS sections superseded: 45.325, 45,340,

COMENT
The commission procedure for taking a deposition on writ-
ten questions provided in the existing ORS sections is umeces-
sarily cumbersome. The language used is based upon Federal Rule 31.
RILE 41
EFFECT OF ERRORS AND IRREGULARITIES IN DEPOSITIONS

A, As to motice. All errors and irregularities in the

notice for taking a deposition are waived unless written dbjec-
tion is promptly served upon the party giving the notice.

B. As to disqualification of officer. Objection to

taking a deposition because of disqualification of the officer
administering the oath is waived unless made before the taking
of the deposition begins or as soon thereafter as the disquali-
fication becomes known or could be discowered with reasonable
diligence,

C. As to taking of deposition.

C.(1) Objections to the competency of a witness or to
the competency, relevancy or materiality of testimony are not
waived by failure to make them before or during the taking of
the depositionm, mles_s the ground of the dbjection is one which
might have been cbviated or removed if presented at that time.

C.(2) Errors and irregularities occurring at the oral
examination in the mamer of taking the deposition, in the form
of the questions or aswers, in the cath or affirmation, or in
the conduct of parties, and errors of any kind which might be
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| RULE 197 |
EFFECT OF ERRORS AND TRREGULARITIES I DEPOSITICLS

" A. As to motice. All errors and irregularities in the notice for taking

a deposition are waived unless written objection is promptly served. upon the party
giving the notice.

B. As to disqualification of officer. Objection to taking a deposition

because of disqualification of the officer administering the oath is waived
unless made before the taking of the deposition begins or as soon ﬂieréaft_:er as
the disqualification becomes known or could be discovered with reaébnable
diligence.

C. As to taking of deposition.

(1) Objections to the competency of a witness or to the competency, relevancy
or materiality of testimony are not waived by failure to make them beforg or during
the taking of the deposition, wnless the ground of the objection is cne which might ’
have been obviated or removed if presented at that time. |

(2) Errors and irregularities occurring at the orai examination in the
mamer of taking the deposition, in the form of the questions or answers, in the -
oath or affirmation, or in the conduct of parties, and errors of any kind which
might be obviated, removed, or cured if pror@tly presented, are waiyed wmnless
' seasonable objection thereto is made at the taking of the depositiom. s

(3) Objections to the form of written questions submitted under Rule ¥B are
waived unless served in writing upon the party propounding them within the time
allowed for serving the succeeding cross or other questions andAwithin 20 days

after service of the last questions authorized.
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D. As to completion and return of deposition. Errors and irregularities

in the mamer in which the testimony is transcribed or the deposition is prepared,
signed, certified, sealed, endorsed, transmitted, filed, or othérw_ise dealt with
under Rules g and ]ZGIz> are waived unless a motion to suppress the deposition

or some part thereof is made with reasonable promptness after such defect is, or

with due diligence might have been, ascertained. .
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cbviated, removed, or cured if promptly presented, are waived
uless seasonable dcbjection thereto is made ét the taking of the
deposition.

C.(3) (bjections to the form of written questions sub-
mitted under Rule 40 are waived wnless served in writing upon
the party propounding them within the time allowed for serving
the succeeding cross or other questions and within 20 days after
sexrvice of the last questions authorized.

D. As to completion and returmm of deposition. Errors
ad irregularities in &1e mamer in which the testimony is
transcribed or the deposition is prepared, signed, certified,
sealed, endorsed, transmitted, filed, or otherwise dealt with
wder Rules 39 and 40 are waived unless a motion to suppress the
deposition or some part thereof is made with reasonable prompt-
ness after such defect is, or with due diligence might have
been, ascertained.

BACKGROUND NOTE

ORS sections superseded: 45.280.

OMENT

fvntfonSmai

Sections 41 A., B. and D. are based upon Federal Rule 32,
Section 41 C. is based upon ORS 45.280. ORS 45.250 to 45.270
are retained as statutes because they were deemed to be rules of
evidence.
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‘Vbﬁmv\/ - ’/vp RULE 42 6?¥@a A
'\ff‘"&u\ MWO LIMITED INTERROGATORIES |
O\ A, Availability; procedures for uwse. Any party may %’/ . N@

serve upon any other party written interrogatories to be answered Cw%&f V
by the party served or, if the party serwed is a public or private
corporation or association or governmental agency, by any officer
or agent, who shall firmish such information as is available to
the party. Interrogatories may, without leave of court, be
served upon the plaintiff after commencement of the action or
proceeding and upon any other party with or after service of the
sumons upon that party.

Each interrogatory shall be answered separately and fully
in writing under oath, wunless it is objected to, in which event
" the reasons for objection shall be stated in lieu of an answer.
The answers are to be signed by the person meking them, and the
objections signed by the attomey meking them. The party upon
whom the interrogatories have been served shall serve a copy of
the answers, and objections, if any, within 30 days after the
service of the interrogatories, except that a defendant may serve
answers or objections within 45 days after service of the summons
and complaint won that defendant. The court may allow a shorter
or longer time. The party swmitting the interrogatories may
move for an order wnder Rule 46 A. with respect to any objection
to or other failure to answer an interrogatory.

B. Use at trial; scope. Answers to interrogatories may

be used to the extent permitted by rules of evidence. Within
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the scope of discovery inder Rule 36 B. and subject to Rule 36
C., interrogatories may be used to obtain the following facts:

B.(1) The names, residence and business addresses, tele-
phone munbers, and nature of employment, business or occupation
of persons or entities having knowledge and the source of such
knowledge.

B.(2) The existence, identity, description, nature, ;@
Custody, and location of documents (including writings, drawings
graphs, charts, photographs, motion pictures, phono-records,
and other data compilations from which information can be ob-
tained), tangible things and real property. & j

B.(3) The name, address, subject matter of testimony and /”“‘j’wﬁ
qualifications of expert witnesses to be called at trial.

B. (&) "I‘he existence and limits of liability of any insu;r—.
ance agreement wnder which any person or entity carrying on an
insurance business may be liable to satisfy all or part of a
judgment which may be entered into the action or to indemify or
reinburse for payuents made to _satisfy the judgment.

B.(5) The nature and extent of any damages or monetary
amounts claimed by a party in the action; the nature, extent and
permanency of any mental or physical éondition forming the basis
of such claim; all treatments for such physical condition; all
tests and examinations relating to such condition; and, all
preexisting mental, physical and organic conditions bearing upon
such claims.

B.(6) The address, registered agents, offices, places
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of business, nature of business, names and addresses of board of
directors and officers, names and addresses and job classifica-
tions and duties of agents and employees, names and addresses of
stockholders or partners and dates and places of incorporation
or organization of any corporation or business entity.

B.(7) The date of birth, and the present addresses,
business addreéses, telephone mmbers, employment or occupatioﬁ
or business, and marital status of any party or the employees,
agents, or persons wnder the control of a party.

B.(8) The location, legal description, present and prior
omnership, occupation and use, purchase or sale price, value,
nature of improvements, interests affecting title, and records
of deeds and instruments relating to title of any real propérty
involved in a action or proceeding.

B.(9) 'The custody, use, location, description, present
and prior ownership, purchase or sale price, value, recording of
instruments relating to title and security interests, interests
claimed in such property, license mmbers, registration mmbers,
model mubers, serial mumbers, make, model, delivery and place
of manufacture, and manufacturer of any tangible property involved
in an action or proceeding.

B.(10) The items of an account set forth in a pleading.

C. Option to produce business records or experts' reports.

Where the answer to an interrogatory may be derived or ascertained
from the business records of the party upon whom the interroga-
tory has been served or from an examination, audit or inspection
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of such business records, or from a compilation, abstract or
sumnary based thereon, or from examination of reports prepared
by experts in the possession of a party upon whom the interroga-
tory has been served, and the burden of deriving or ascertaiiﬁ.ng
the answer is substantially the same for the party serving the
interrogatory as for the party served, it is a sufficient answer
to such interrogatory to specify the records or reports from
which the answer may be derived or ascertained and to afford to
the party serving the interrogatory reasonable opportunity to
exanine, audit or inspect such records of reports and to make
copies, compilations, abstracts or summaries. The specification
provided shall include sufficient detail to permit the interroga-
ting party to identify readily the individual documents from
which the answer may be ascert:ajned;

D. Form of response. The interrogatories shall be so

arranged that a blank space shall be provided after each separately
nrbered interrogatory. The space shall be reasonably calculated
to enable the answering party to insert the answer or objections
within the space. If sufficient space is not provided, the answer-
ing party may attach additional papers with the answers and refer
to them in the space provided in the interrogatories.

E., Limitations.

E.(l) Duty of attorney. It is the duty of an attorney

~ directing interrogatories to awoid wndue detail, and to awvoid
the imposition of any umecessary burden or expense on the answer-
ing party. , | .
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E.(2) MNumber. A party may serve more than one set of
interrogatories upon an adverse party, but the total mmber of
interrogatories shall nmot exceed thirty, unless the court otherwise
orders for good cause shown after the proposed additional interroga-
tories have been filed. In detemmining what constitutes an inter-
rogatory for the purpose of applying this limitation in mmber, it
is intended that each question be counted separately, whether or
not it is subsidiary or incidental to or dependent upon or included
in another question, and however the questions may be grouped,
cambined or arranged.

BACKGROUND NOTE

ORS sections superseded: 16.470,

CQMENT

No single rule prowked more debate within the Council
than this rule. . It was finally detemmined that interrogatories
could serve a useful finction, but the wmnlimited federal approach
invited abuse in the form of excessive interrogatories. The
Council decided to develop a rule that would preserve the useful
aspects of interrogatories, while controlling abuse. The control
provisions are contained in sections 42 B, and E. Section 42 E.
conbines a specific duty uwon attomeys to avoid abuse with a
limitation upon mumber. The mumerical limitation was adapted
from the New Hampshire rules. In determining what constitutes
an interrogatory, it was the intent of the Council that in com-
pound questions, each element of the question be considered
as constituting a separate interrogatory, e.g., 'What is the
present home address, business address and telephone mumber of
X', equals three interrogatories.

The limitations of subject matter in section 42 B, are
entirely new. The scope of interrogatories is, of course, subject
to the general requirement that the information sought be relevant
to the claims or defenses of a party. Subsection B.(10) was
included because an interrogatory would replace the request for
particulars an an account, presently provided by ORS 16.470.

The interrogatory procedure provided in section 42 A, and
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RULE 108
INTERROGATORIES
(SEE SEPARATE MEMO)

ALTERNATIVE
ACCOUNT

A party may set forth in a pleading the items of an account
alleged therein or file a copy thereof with the pleading filed
by himself or by the party's agent or attorney. If the party does
neither, the party shall deliver to the adverse party within 5

days after demand a copy of such signed account. Any other

party may move for an order under Rule 112(a) with respect to any

failure to furnish an account when demanded or when the account
filed is incomplete or defective. | |
COMMENT :

If the Council does not adopt interrogatories, the bill of
particulars could be retained. The procedure is more related to
discovery than pleading. This rule is based on ORS 16.470 but
modified to eliminate the harsh sanctiocns of the statute and to
conform enforcement to other discovery devices By reference to

the sanctions rule.
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é LIMITED INTERROGATORIES

A. Availability; procedures for use. Any partyb may serve upon any. other
party written interrogatories to be answered by the party served or, if the |
party served is a public or private corporation or a partnership or association
or govermmental agélcy, by any officer or agent, who shall furnish such information
as is available to the party. Interrogatories may, without leave of court, be
served upon the plaintiff after commencement of the action and won any other party
with or after service of the summons upon that party.

Each interrogatory shall be answered separately and fully in writing under
oath, wﬁess it is objected to, in which event the reasons for objection shall be
stated in lieu of an answer. The answers are to .be signed by the person making
them, and the objections signed by the attorney making them. ’ihe party upon
whom the interogatories have been served shall serve a copy of the amswers, and
objections, if any, within 30 days after the service of the interrogatories, except
that a defendant may serve answers or objections within 45 days after service of
the summons and complaint upon that defendant. The comt.my allow a shorter or
longer time. The party submitting the interrogatories may move for an order under
Rule QA. with respect to any objection to or other failure to answer an 'interroga— :
tory.

B. Use at trial; scope. Answers to interrogatories may be used to the

extent permitted by rules of evidence., Within the scope of discovery under

Rule %&: B. and subject to Rule %—% C., interrog:tories may only be used to cbtain
the folloving®e. P o

]/ @j (1) The names, residence and business addesses, telephone mubers, and

nature of employment, business or occupation of persons or entities having know-

ledge and the source of such knowledge.



(2) The existence, identity, description, nature, cﬁstody? and locatiqn
of documents (including writings, drawings, graphs, charts, photograph5; motion
pictures, phono-records, and other data compilations from which infbrmaticn
can be obtained), tangible things and real property.

(3) The name, address, subject matter of testimony and qualificatiqns
of expert witnesses to be called at trial.

(4) The existence and limits of liability of any insurance agreement
under which any person or entity carrying on an insurance business may be liable
to satisfy all or part of a judgment which may be entered in the action or to
indemify or reimburse for payments made to satisfy the judgment.

(5) The nature and extent of any damages or monetary amounts claimed by
a party in the action; the nature, extent and permanency of any mental or physical
condition forming the basis of such claim; all treatments for such physical
éondition; all tests and examinations relating to such condition; and, all pre-
existing mental, physical and organic conditions bearing upon such claims.

(6) The addresses, registered agents, offices, places of bﬁsines%) nature
of business, names and addresses of board of directors and officers, names and

addresses and job classificaﬁions and duties of agents and employees, names and

addresses of stockholders or partners and dates and places of incorporation or organ-

ization of any corporation or business entity.

33 (7) The date of birth, and the present addresses, business addresses,
telephone mumbers, employment or occupation or business, and marital status of
any party or the employees, agents, or persons under the control of a party.

(8) The location, legal description, present and prior ownership,
occupation and use, purchase or sale price, value, nature of improvements,
interests affecting title, and -=cods of deeds and instruments relating

to title of any real property involved in an action.
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(9) The custody, use, location, descripition, present and prior owner-
ship, purchase or sale price, value, recording of instruments relating to
title and security interests, interests claimed in such property, license
nunbers, registration mumbers, model numbers, serial mumbers, ﬁlake_, model,
delivery and place of manufacture, and manufacturer of any tangible property
involved in an action, . o om accoen T set Pnlh o a //'@0-4(4;7‘

j6. the ghem

C. Option to produce business records or experts' reports. Where the

answer to an interrogatory may be derived or ascertained from the business records
of the party%on whom the interrogatory has been served or from an examination,
audit or inspection of such business records, or from a compilation, abstract or
summary based thereon, or from examination of reports prepared by experts in the
possession of a party upon whom the interrogatory has been served, and the burden
of deriving or ascertaining the answer is substantially the same. for the party
serving the interrogatory as for the party served, it is a sufficient amswer to
such interrogétory to specify the records or reports from which the answer may
be derived or ascertained and to afford to the party serving the finterrogatory
reasonable opportunity to examine, audit or inspect such records or reports and
to make copies, corrlpilations, abstracts or summaries, The specification provided
shall include sufficient detail to permit the interrogating party to identify
readily the individual documents from which the answer may be ascertained.

D. Form sof Respons:e?; The interrogatories shall be so arranged that a-

)

blank spacé shall be provided after each separately numbered interrogatory.

The space shall be reasonably calculated to enable the answering party Ito insert
the answer or objections witnin the space. If sufficient space is not provided,
the answering party may attach additional papers with the answers and refer to

them in the space provided in the int¢<:mgatories.
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E. Limditations.

(1) Duty of attorney. It is the duty of an attorney directing interroga-

tories to avoid undue detail, and to avoid the imposition of any umecessary burden
or expense on the answering party,

(2) Number. A party may serve m)re. than one set of interrogatories upon an
adverse party, but the total number of interrogatories shall not exceed thirty,
unless the court otherwise ordérs for good cause éhom- after the proposed addi-
tional interrogatories have been filed. In determining what constitutes an L
interrogatory for the purpose of applying this limitation in nunbér, it is %;

intended that each question be counted separately, whether or nmot it is subsidiary

or incidental to or dependent upon or included in another question, and however

the questions may be grouped, combined ox afranged.
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COMMENTX :
No single rule provoked mo
this rule. A i

et

debate within the council than

. It was finally determined that interoggatories could
serve a useful functﬁﬂnﬁpbut the wide open federal approach invited
abuse in the form of excessive interrogatories EX served as a routine
matter & for harrasment and delay rather than to secure needed
information. The council a%f:§5k to develop a rule that would $fl
preserve the useful asppcta of interrogatoritewhile controllin
abuse. The cotﬂﬁpi XX®XX provisions are contained in sections’B
and EX. Section E combines a specific duty upon attorneys to avoid
abuse with a limitation upon number. The numerical limitation was
adapted from the New Hampshire rules. In determining what consititutes
an interrogatory it was the intent of the council thatXXK EXNENHAXHHEXXIKHS ,
dﬂ} compound questionﬁleach element of the question be considered as ‘EUA‘U% s

. 7], constituting a seperate interrogatory; e.g. present
N Q address, business addressk%%wﬁ7%é 1s th q& T tori
\ R 5 2 X? “equals reginterrogatories.
gg The ¥ limitation$ subject matter pﬁlsectioﬁvﬁ are entirely new
awd—were devetoped-by—examinatton of—examples of sets of interrogatories
to determine common subjects of inquiry other—thanthe main—eperative
()EL"’;iég;gzgggfng_nhy345+ﬂim:zzse. KKX'#he scﬁﬁxﬁéf interogatories is sei-
& of course'subject to the general requirement that the information sought
be relevent to the claims or defenses of a party. Subsection *3&EFFe-
% (10) was included because an interogatory would replace the request
for XK particulars on an account presently provided by ORS 14.470 .
The interrogatory procedure provided in section 42 A and C is based
upon Federal Rule 33. The council added the specific option in S e
to respond to a XEEXEXKXXEX an interrogatory by producing a report
prepared by an expert.
Section™D is designed to avoid shuffling between two seperate documents
and is based upon the New\iersey Procedure.




RULE 42
LIMITED INTERROGATORTES

g__A. Availability; procedilres for use.
uponégy other party written interrogatories ‘o I ghswered by the party
served or, if the party served is a public or private corporation or
- association or governmental agency, by any officer or agent, who shall
fumish such information as is available to the party. Interrogatoﬁes
may, without leave of court, be served upon the plaintiff after commence-
ment of the action and upon any other party with or after service of the
sumons upon that party.

Each interrogatory shall be answered separately and fully in
writing under oath, wless it is objected to, in which event the reasons
for objection shall be stated in lieu of an answer. The answers are to
be sighed by the person making &1em, and the objections signed by the
attomey making them. The party upon whom the interrogatories have been
served shall serve a copy of the answers, and objections, if any, within

30 days after the service of the interrogatories, except that a defend-

ant may serve answers or objections within 45 days after service of the

an order under Rule 46 A, with respect to any objection to or other

failure to answer an interrogatory.

B. Use at trial; scope. Answers to interrogatories may be used

to the extent permitted by rules of evidence. Within the scope of dis-
covery umnder Rule 36 B. and subject to Rule 36 C., interrogatories may

be used to obtain the following facts:
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B.(1) The names, residence and business addresses, t_:_s__alephone
munbers,  and nature of employment, business or occupation of persons or
entitieg having knowledge and the source of such knowledge. -

},?}3.(2) The existence, identity, description, nature, custody,
and location of documents (including writings, drawings, graphs, charts,
photographs, motion pictures, phono-records, and other data compilations

‘ from which information can be obtained), tangible things and real prop-
erty. ‘

B.(3) The name, address, subject matter of testimony and quali-
fications of expert witnesses to be called at trial.

B.(4) The existence and limits of liability of any insurance

“under vhich any person or entity carrying on an insurance
business may be liable to satisfy all or part of a judgment vhich may
be entered into the action or to indemify or reimburse for payments
made to satisfy the judgment.

(/ | B. (5) m;:(ﬁut&md extent of any damages or monetary amounts
/ claimed by a party in the action; the nature, exétt and permanency of
any mental or physical condition forming the basis of such claim; all
treatments for such physical condition; all tests and examinations
relating to such condition; and, all pre—existiﬁg mental, physical
and organic conditions beaﬁng upon such claims.,

B.(6) The addresss, registered agents, offices, places of busi-
ness, nature of business, names and addresses of board of directors
and officers, names and addresss and job classifications and duties of
agents and employees, names and addresses of stockholders or partners
and dates and places of incorporation or organization of any corpora-

tion or business entity.
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B.(7) The date of birfh, and the present addresses, business
addresses, telephone numbers ;cmployment or occupation or business, and
marj_tgl'status of any party or the employees, agc—mts; or persons under
the c;gtml of a party.

B.(8) The location, legal description, present and prior owner-

. ship, occupation and use, purchase or sale price, value, nature of
improvements, interests affecting title, and records of deeds and instru-
ments relating to title of any real property inwolved in an action.

B.(9) The custody, use, location, description, present and prior
ownership, purchase or sale price, value, recording of instruments re-
lating to title and security interests, interests claimed in such prop-
erty, license mmbers, registration mumbers, model mumbers, serial
nunbers, make, model, delivery and place of manufacture, and menufacturer
of any tangible property inwolved in an action.

B.(10) The items of an account set forth in a pleading..

C. Option to produce business records or 'experts' reports. Where

the answer to an interrogatory may be derived or ascertained from the
business records of the party upon whom the interrogatory has been served
or from an examination, audit or inspection of such business records, or
from a compilation, abstract or summary based thereon, or from examina-
tion of reports prepared by experts in the possession of a party upon
whom the interrogatory has been served, and the burden of deriving or
ascertaining the answer is substantially the same for the party serving
the interrogatory as for the party served, it is a sufficient answer to
such ‘interrogatory to specify the records or reports from which the answer

may be derived or ascertained and to afford to the party serving the
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ty to examine, audit or inspect

such records of reports and to make _copies, compilations, abstracts

interrogatory reasonabl

or summaries. The specification provided shall inclyde sufficient

e
, detai}.}',to permit the interrogating party to identify readily the
e
individual documents from which the answer may be ascertained.

-

D. Form of response. The interrogatories shall be so arranged

that a blank space shall be provided after each separately mumbered
interrogatory. The space shall be reasonably calculated to enable
the answering party to insert the answer or objections within the
épace. If sufficient space is not provided, the answering party may
attach additional papers with the answers and refer to them in the
space provided in the interrogatories.

" E. Limitations.

E.(l) Duty of attorney. It is the duty of an attorney direct-

ting interrogatories to avoid undue detail, and to awvoid the imposition
of any umecessary burden or expense on the answering party..

E.(2) Nuber. A party may serve more than one set of inter-
rogatorires upon an adverse party, but the total mumber of interroga-
tories shall not exceed thirty, unless the court otherwise orders for
good cézuse shown after the proposed additional interrogatories have
been filed. In determining what constitutes an interrogatory for the
purpose of applying this limitation in mumber, it is intended that
each question be counted separately, whether or mot it is subsidiary
or incidental to or dependent wpon or included in another question, and
however the questions may be grouped, lconrbined or arranged.
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BACKGROUND NOTE

ORS sections superseded: 16.470.
COMENT”

’;1510 single rule prowoked more debate within the Council than this

‘rule,

l . It was finally determined that interrogatories could serve a
b tion, but the d invi i
o o

o

federal approach invited abuse in
the form of excessive interrogatories served as a routine matter for

. harassment and delay rather than to secure needed information. The

Council decided to dewelop a rule that would preserve the useful aspects
of interrogatories, while controlling abuse,, The control provisions are
contained in sections 42 B. and E, Section ?3 conbines a specific duty
upon attorneys to avoid abuse with a limitation upon nmumber. The mumeri-
cal limitation was adapted from the New Hampshire rules. In determining
what constitutes an interrogatory, it was the intent of the Council that
in compound questions, each element of the question be considered as

ituting a separate interrogatory, e.g., 'What is the present Home

dress, business address.of X.?i,__en_@aﬁl?sathree interrogatories.
—*ﬂ%&kw TP g2

The limitations of subject matter in section B. are entirely new.
pe: of interrogatories is, of course, alsog subject to the gen-
eral requirement that the mfonnatlon sought ‘be re evant to the claims
or defenses of a party. Subsection B.(10) was included because an inter-

rogatory would replace the request for particulars on an account pres-
ently provided by ORS 16.470.

interrogatory procedure provided in section 42 A. and C. is

based/upopFederal Rule 33. The Council added the specific option in
.¢+““ *:Rﬂ:]:e

to respond to an interrogatory by producing a report prepared
by an expert

7

Section D. is designed to awoid shuffling between two separate
documents and is based upon the New Jersey procedure.
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RULE 199

PRODUCTION OF DOCUMENTS AND THINGS AND
ENTRY UPON LAND FOR INSPECTION AND
OIHER PURPOSES |
A. Scope. Any party may serve on any other party a request (1) to pi:oduce
and permit the party msking the_ request, or someone acting on his behalf, to
inspect and copy, any designated documents (including vﬁ:'Ltings, drawings, graphé,
charts, photographs, BEono—records, and other- data compilations from which
information can -be( ;btane , translated, if necessary, by the mspoﬁdent thmugt1

detection devices into reasonably usable form), or to inspect and copy, test, or

sample any tangible things which constitute or contain matters witnin the scope

of Rule % B. and which are in the possession, custody or control of the party

upon whom the request is served; or (2) to permit entry upon designated land or
other property in the possession or control of the party upon whom the request is
served for the purpose of inspection and measuring, surveying, photographing,
testing, or sampling the property or any designated objectA or operation thereon,
within the scope of Rule

B. Procedure. The request may be served upon the plaintiff after commence-
ment of the action and upon any other party with or after bser\v)ice_ 6f the summons
upon that party. The request shall set forth the items to be inspected either by
individual item or by category and describe each item and category with reasonable
particularity. The request shall specify a reasonable time, place, and mammer of
making the inspection and performing the related acts. A endant shall not be
required to produce or allow inspection or other related acé ‘]before the expiration

Lo |
of days after service of summons, unless the court specifies a shorter time.

The party upon whom a request has been served shall couply with the request, unless

ec
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the request is objected: to with a st_:éterrent of reasons for each’ objéctiqn. befqre
the time specified in the request for inspection and performing the related acts.
If objection is made to part of an item or category, the part shall be specified.
~ The party submitting the request may move foi: an order wunder Rule ijg( . with
respect to any objection to or other failure to respond to the request or any
part thereof, or any failure to permit :inspection as requested. . |

C. Writing called for need not be offered. Though a writing called for by

one party is produced by the other, and is inspected by the party calling for it,
he is not obliged to offer it in evidence.

D. Persons not parties. This Rule does not preclude an independent action

against a person not a party for production of documents and tixings and permission

to enter upon land.
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COMMENT :
This rule is based primarily ppon ORS 41.616 which is similar to Federal
le 34. 1In SectioﬁﬁB the federal rule requires a written response to
the request to producéland OR$S 41.616 simply requires that the party
comply with the request or object. The language of ORS 41.616 was modified
slightly XEXKKAXKXIXXWAXXX because it was ambigous in providing that
the gequest would specify the time for production,but the party receiving
the request would have 30 days to object. If thé time for response
was less than 30 days,it was unclear whether a compliance order could
be sought ungil the 56 day period elapsed. This rule requires any
objections to%be filed before the time specified for production. If
i ; : ! . Ay
person seeking discovery specifys an unreasonably Jdbﬁgw/
geick preduetion a cover order is aviafble under le 36 C. £
Section C does not appear in the Federal Rules and is based upon
ORS 4[620. Section D was not included in the ORS sections and was
taken from the Federal Rule.



RULE 43
PRODUCTION OF DOCUMENTS AND THINGS AND

ENTRY UPON LAND FOR INSPECTIGN AND
L " OTHER PURPOSES :
57;

. A. Scope. Any party may serve on any other party a request
(1) to produce and permit the party making the request, or somecne
’ 'acting on his behalf, to inspect and copy, any designated documents
(including writings, drawings, graphs, charts, photographs, phono-
records, and other data compilations from which information can be
obtained, translated, if necessary, by the respondent through detec-
tion devices into reasonably usable form), or to inspect and copy,
test, or sample any tangible things which constitute or contain matters
within the scope of Rule 36 B. and which are in the possession, custody
or control of the party won whom the request is served; or (2) to per-
mit entry upon designated land or other property in the possession or
control of the party upon whom the request is served for tne purpose
of inspection and measuring, surveying, photographing, testing, or
sanpling the property or any designated object or operation thereon,
within the scope of Rule 36 B.

B. Procedure. The request may be served upon the plaintiff
after commencement of the action and wpon any other party with or
after service of the summons upon that party. The request shall set
forth the items to be inspected either by individual item or by category
and describe each item and category with reasonable particularity.

The request shall specify a reasonable time, place, and marmer of
making the inspection and performing the related acts. A defendant

shall not be required to produce or allow inspection or other related
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acts before the expiration of 6Q days after service of sumons, unless
the court specifies a shorter time, The party upon whom a request
has Qeeh served shall comply with the request, wless the request is
objeég‘:d to with a statement of reasons for each objection before

the time specified in the request for inspection and performing the
‘related acts. If objection is made to part of an item or category,
the part shall be specified. The party submitting the request may
move for an order wnder Rule 46 A, with respecﬁ to any objection to
or other failure to respond to the request or any part thereof, or
any failure to permit inspection as requested.

C. Writing called for need not be offered. Though a writing

called for by one party is produced by the other, and is inspected
by the party calling for it, he is not obliged to offer it in evi-
dence. n

A\
1\
]

D. Persons not parties. This rule does not preclude an inde-

pendent action against a person not a party for production of documents
and things and permission to enter upon land.

ORS sections superseded: 41.616, 41.620.

COMMENT

This rule is based p ily upon ORS 41.616, which is similar to
Federal Rule 34. In sectloni% the federal rule nequ:Lres a written
response to the request to produce , and ORS 41.616 simply requires that
the party comply with the request or object. The language of ORS 41.616
was modified slightly because it was ambiguous in providing that the
request would specify the time for production, but the party receiving
the request would have 30 days to object. If the time for response was
less than 30 days, it was unclear whether a compliance order could be
sought wntil the 30-day period elapsed. This rule requires any objections
to be filed before the time specified for production. I

seeking discovery specifies-an unreasonably-
a co opder—ts—available under Rule 36 C.

ms, 4 & 9¢
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C. is based upon Federal Rule 33. The Council added the specific
option in section 42 C. to respond to an interrogatory by producing
a report prepared by an expert.

Section 42 D. is designed to awid shuffling between two
separate documents and is based upon the New Jersey procedure.

RULE 43
PRODUCTION OF DOCUMENTS AND THINGS AND
ENTRY UPON LAND FOR INSPECTION AND
OTHER PURPOSES _

A. Scope. Any party may serve an any other party a
request (1) to produce and permit the party making the request,
or somecne acting an behalf of the party making the request,
to inspect and copy, any designated documents (including writ-
ings, drawings, graphs, charts, photographs, phonorecords, and
other data compilations from which information can be cbtained,
translated, if necessary, by the respondent through detection
devices into reasonably usable form), or to inspect and copy,
test, or sample any tangible things which constitute or contain
matters within the scope of Rule 36 B. and which are ’in the
possession, custody or control of the party upon whom the request
is served; or (2) to pemmit entry upon designated land or other
property in the possession or control of the party upon whom the
request is served for the purpose of inspection and measuring,
surveying, photographing, testing, or sampling the property or
any designated cbject or operétion thereon, within the scope of
Rule 36 B. _

B. Procedure. The request may be served upon the plain-
tiff after commencement of the action or proceeding and upon any
other party with or after service of the summons upon that party.
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The request shall set forth the items to be inspected either by

individual item or by category and describe each item and category

with reasonable particularity. The request shall specify a

reasonable time, place, and mammer of making the inspection and

performing the related acts. A defendant shall not be required

to produce or ow inspection or other related acts before the

0‘5 wm after service of summons, unless the court

specifies a shorter time. The party upon whom a request has
been served shall comply with the request, unless the request is
objected to with a statement of reasons for each objection
before the time specified in the request for inspection and
performing the related acts. If objection is made to part of an
item or category, the part shall be specified. The party submit-
ting the request may move for an order under Rule 46 A, with
respect to any cbjection to or other failure to respond to the
request or any part thereof, or any failure to permit inspection
as requested.

C. Writing called for need not be offered. Though a

writing called for by e party is produced by the other, and is
inspected by the party calling for it, the party requesting
production is nmot obliged to offer it in evidence.

D. Persons mot parties. This rule does not preclude an

independent action or proceeding against a person not a party
for production of documents and things and permission to enter
upon land.
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\ whom an order is made under section A. of this Rule or the person examined, the

S

)

il

PHYSTCAL: AND MENTAL EXAMINATTON
OF PERSONS; REPORTS OF
EXAMINATIONS

A, Order for examination. Vhen the mental or physical condition

(including the blood group) of a party or of a person in the custody Ao'r under the’
legal control of a party, is in controversy, the court may order the party to
submit to a physical or mental examination by a physician or to produce for
examination the person in his custody or legal control. The order may .be made
only on motion for good cause shown and upon notice to the person to be examined
and to all parties and shall specify the time, place, mamer, ca‘lditiqns, and
scope of the examination and the person or persons by whom.it is to be made.

B. Report of examining physician. If requested by the party against

2

TR

party causing the examination to be made shall deliver to him a copy of a detailed

PR et
.

report of the examining physician setting out h.‘LS fmdanés: including results of
all tests made, diagnoses and conclusions, together withvlﬂc_e reports of all
earlier exgminations of the same condition. After delivery the party causing the
examination shallv be entitled upon request to receive from the party against whom
the order is made a like report of any @{anﬁnétion, previously or thereafter made,
of the same condition, unless, in the case of a report of exafrﬁ.nation of é person
not a party, the party shows that he is unable to obtain it. This section applieé
to examinations made by agreément of the parties, unless the agreement expressly

provides otherwise. -
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™ DYL Reports of clannants for damages and injuries. In a c:Lv11 action

where a claim is made for damages for injuries to the party or to a person in s

the custody or under the legal control of a party, upon the request of the j“ -y
party against whom the claim is pending, the claimant shall deliver to nim a l‘
copy of all written reports of any examinations relating to injuries for which

recovery is sought unless the claimant shows that he is wnable to comply.

D. Report; effect of failure to comply. (1) If an cbligation to furnish
"a report arises under sections B. or C. of this Rule and the examining physician
has not made a written report, the party who is obliged to furnish the :report
shall request that the examining physician prepare a written reporﬁ‘ of the
examination, and the party requesting such report shall pay the reasonable costs
and éxpenses, including the examining physician's fee, necessary to prepare such
a report. _ | |
1 »Dg\(Z) If a party fails to comply with sections B. and C. of this Rule or if»
a physician fails or refuses to make a detailed report within a reasonable time,
or if a party fails to request such a report within a reasonable: time, the court
méy require the physician to appear for a deposition or may exclude his testimony
if offered at the trial.
ﬁ. Access to hospital records. Any party legally liable or against whom

a claim is asserted for compensation or’ damages for injuries may examine and make
copies of all records of any hospital in reference to and cbnnected with the
hospitalization of the injured person for such injuries. Any person having custody
of such records and who unreasonably refuses to allow examination and copyin'l £
such records shall be liable to the party seeking the records @d reports/g?:he

reasonable and necessary costs of enforcing the party's right to discover.
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Sec Fiog 1
COMMENT :

122;3/;u1e is a combination of ORS sections and Federal Rule
35 extends the possibility of a medical examination from
personal injury cases to any situation where the
mental and physical condition of a party is aﬁ’issue. The reference
to blood tests and persogns in the custody or under the legal
control of a party,would authorize court ordered blood tests in
paternity dxgputes)

Section"B is also adapted from the federal rule. It provides for
a more complete exchange of reports than that contemplated by the
existing ORS sections. In one respect the rule is narrower than
existing practice; it only allows the examined party to secure a
co of the report and the—exigling—-prewigieon—saye an art

Py P b ersred o Yy party ,may
Section’ é is based on ORS 44 620(2), and—has—no X¥¥¥¥x—Federal
g

Section'D is based upon ORS 44.630 but the language was modified
to specifically cover the situation where the party obligated to
furnish a report does not have a written report.

Section'E is based upon ORS 441.810. Dispite its location in

, the provision cdeewisg is a discovery rule. ZThexkarnguagexzfkxkhr
QR] As enacted,the provision was apparently intended to allow
examination of/hopltal records related to the injuries forming
the basis for a claim,but the language used in the codification
did not make this clear. See State ex rel Calley v Olsen
271 Or 369 (1975) The language was modified to conform to the
origidpl intent.

bl comes Frm tao fedend o wé




RULE 44

PHYSTCAL, AND MENTAL EXAMINATION
' OF PERSONS; REPORTS OF
EXAMINATIONS

4

b

E 442

&/

A. Order for examination. When the mental or physical condi-

tion (including the blood group) of a party' or of a person in the

custody or under the legal control of a party, is in controversy, the
court may order the party to submit to a physical or mental examination
by a physician or to produce for examination the person in his custody or
legal control. The order may be made only on nbtion for good cause

shown and upon notice to the person to be examined andlto all parties

and shall specify the time, place, mammer, conditions, and scopé of the
examination and the person or persons by whom it is to be made.

B. Report of examining physician. If requested by the party

against whom an order is made under section A. of this Rule or the
person examined, the party causing the examination to be made shall
deliver to him a 2opy _of'a detailed report.of the examining physician
s physSecen’s
setting out &/ findings, including results of all tests made, diagnoses
and conclusions, together with like reports of all earlier examinations
of the same condition. After delivery the party causing the examina-
tion shall be entitled upon request to receive from the party against
whom the order is made a like report of any examination, previously
or thereafter made, of the same condition, unless, in the case of a
report of examination of a‘ person mot a party, the party shows that
he is wnable to cbtain it. This section applies to examinations made
by agreement of the parties, unless the agreement expressly provides
otherwise.
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C. -Reports of claimants for damages and injuries. In a civil

action where a claim is made for damages for injuries to the party or

to a Rerson in the custody or under the legal control of a party,

upon &ﬁe request of the party against whom the claim is pending, the

.

regut’ por
claimant shall deliver to a copy o% all written reports of any

~ examinations relating to injuries for which recovery is sought unless
the claimant shows that he is unable to comply.
D. Report; effect of failure to comply. (1) If an obligation to

fumish a report arises wnder sections B. or C. of this Rule and the
examining physician has mot made a written report, the party who is
obliged to furmish the report shall requést that the examining physician
prepare a written report of the examination, and the party requesting
such report shall pay the reasonable costs and expenses, including the
the examining physician's fee, necessary to prepare such a report.
D.(2) 1If a party fails to comply with sections B. and C. of
this Rule or if a physician fails or refuses to make a detailed report
within a reasonable time, or if a party fails to request such a report
within a reasonable time, the court may require the physician to appear
for a deposition or may exclude his testimony if offered at the trial.

E. .Access to hospital records. . Any party legally liable or

against whom a claim is asserted for compensation or damages for
injuries may examine and make copies of all records of any hospital
in reference to and comnected with the hospitalization of the injured
person for such injuries. Any person having custody of such records
and who unreasonably refuses to allow examination and copying of such
records shall be liable to the party seeking the records and reports
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for the reasonable and necessary costs of enforcing for the reason-
able and necessary costs of enforcing the party's right to discover.
BACKGROUND NOTE,

ORS sections superseded: 44.610, 44.620, 44.630, 44.640,
441,810.

COMENT

This rule is a combination of ORS sections and Federal Rule
35. Section 44 A. comes from the federal rule and extends the pos-
'gibility of a medical examination from personal injury cases to
any situation where the mental and physical condition of a party is
at issue. The reference to blood tests and persons in the custody
or wnder the legal control of a party would authorize court-ordered
blood tests in paternity disputes.

Section%lg. is also adapted from the @ rule. It provides
for a more complete exchange of reports than that contemplated by
the existing ORS sections. In one respect the rule is narrower than
existing practice; it only allows the examined party to secure a
copy of the reprt, as opposed to any party.

Sectionqc('l. is based on ORS 44.620(2).

Sectionqg. is based on ORS 44.630 but the language was modified
to specifically cover the situation where the party obligated to fur-
nish a report does not have a written report.

T
Sectio# E. is based upon ORS 441.810. Despite its location in

ORS, the provision is a disedwe ile, As enacted, the provision was
apparently intended to a amindtion of hospital records related

to the injuries forming the bas f&r a claim, but the language used in
the codification did not meke this clear., See State ex rel Calley v.

Olsen, 271 Or 369 (1975). The language was modified to conform to the
original intent.

|3
"
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BACKGROUND NOTE

ORS sections superseded: 41,616, 41.620.

QMENT

This rule is based primarily uwon ORS 41.616, which is
similar to Federal Rule 34. In section 43 B., the federal rule
requires a written response to the request to produce, and CRS
41.616 simply requires that the party comply with the request,
or object. The language of ORS 41.616 was modified slightly
because it was ambiguous in providing that the request would
specify the time for production, but the party receiving the
request would have 30 days to object. If the time for response
was less than 30 days, it was wnclear whether a compliance order
could be sought wntil the 30-day period elapsed. This rule
requires any objections to be filed before the time specified for
production., If the person seeking discovery specifies an
wnreasonably early date for production, a protective order is
available under Rule 36 C,

Section C. does not appear in the federal rules and is based
won ORS 41.620. Section D. was not included in the ORS sections
and was taken from the federal rule.

RULE 44
PHYSICAL AND MENTAL EXAMINATION
OF PERSONS; REPORTS CF
-~ EXAMINATTONS

A, Order for examination. When the mental or physical

cndition (including the blood group) of a party jOF of a person
in the custody or under the legal control of a party, is in
cntroversy, the court may order the party to swbmit to a physi-
cal or mental examination by a physician or to produce for
examination the person in such party's custody or legal control.
The order may be made anly on motion for good cause shown and
upon notice to the person to be examined and to all parties and
shall specify the time, place, mamer, conditions, and scope of
the examination and the person or persons by whom it is to be
made. |
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B. Report of examining physician. If requested by the

party against whom an order is made wnder section A. of this rule
or the person examined, the party causing the examination to be
made shall deliver to the requesting person or party a copy of a
detailed report of the examining physician setting out such
physician's findings, including results of all tests made,
diagnoses and conclusions, together with like reports of all
earlier examinations of the same condition. After delivery the
party causing the examination shall be entitled won request to
receive from the party against whom the order is made a like report
of any examination, previously or thereafter made, of the same
condition, wmless, in the case of a report of examination of a per-
son not a party, the party shows inability to obtain it. This
section applies to examinations made by agreement of the parties,
unless the agreement expressly provides otherwise,

C. Reports of claimants for damages and injuries. In a

civil action or proceeding where a claim is made for damages for
injuries to the party or to a person in the custody or wnder the
legal control of a party, won the request of the party against
whom the claim is pending, the claimant shall deliver to the
requesting party a copy of all written reports of any examinations
relating to injuries for which recovery is sought unless the
claimant shows inability to comply.

D. Report; effect of failure to comply. (1) If an obliga-

tion to fumish a report arises wnder sections B. or C. of this
rule and the examining physician has not made a written report,
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the party who is obliged to furmish the report shall request that
the examining physician prepare a written report of the examination,
ad the party requesting such report shall pay the reasonable .
costs and expenses, including the examining physician's fee,
necessary to prepare such a report.

D.(2) 1If a party fails to comply with sections B. and C.
of this rule, or if a physician fails or refuses to make a detailed
report within a reasonable time, or if a party fails to request
that the examining physician prepare a written report within a
reasonable time, the court may require the physician to appear for
a deposition or may exclude the physician's testimony if offered

at the trial.

injuries may examine and make copies of all records of any
hospital in reference to and commected with the hospitalization
of the injured person for such injuries. EAny person having
custody of such records and who unreasonably refuses to allow
exgnination and copying of such records shall be liable to the

party seeking the records and reports for the reasonable and

..

. =t
necessary costs of enforcing the party's right to discover, /

BACKGROUND NOTE

ORS sections superseded: 44,610, 44,620, 44.630, 44.640,
441,810,

QOMMENT

[E—————)

This rule is a conbination of ORS sections and Federal
Rule 35. Section 44 A. ocomes from the federal rule and extends
the possibility of a medical examination from perscnal injury
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cases to any situation where the mental and physical condition
of a party is at issue, The reference to blood tests and persons
in the custody or wder the legal control of a party would
authorize court-ordered blood tests in patemity disputes.

. Sectian 44 B, is also adapted from the federal rule. It
provides for a mpre complete exchange of reports than that
contenplated by the existing ORS sections. In ae respect the
rule is narrower than existing practice; it only allows the
examined party to secure a copy of the report, as opposed to any

my°
Section 44 C. is based an ORS 44.620(2),

Section 44 D. is based an ORS 44.630 but the language was
modified to specifically cover the situation where the party
obligated to fiunish a report does mot have a written report.

Section 44 E. is based upon ORS 441.810. Despite its
location in ORS, the provision is a discovery rule. As enacted,
the provision was apparently intended to allow examination of
hospital records related to the injuries forming the basis for a
claim, but the language used in the codification did not make
this clear. See e & rel Calley v, Olsen, 271 Or 369 (1975).
The language was modified to conform to the original intent.

RILE 45 M% -

REQUESTS FOR ADMISSION QM
A, Request for admission. A party may serve upon any wh

U
other party a written request for the admission, for purposes of W
the pending action or proceeding only, of the truth of any M
naﬁters within the scope of Rule 36 B. set forth in the request MW ‘/Wg

o

that relate to statements or opinions of fact or of the application
of law to fact, including the genuineness of any documents
described in the request. Copies of documents shall be served

wx(( with the request wnless they havwe bc—;en or are otherwise furnished

G\j:)( or made available for inspection and copying., Each matter of
vhich an admission is requested shall be separately set forth.
The request may, wft.ﬁout leave of court, be served upon the
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plaintiff after commencement of the action or proceeding and upon
any other party with or after service of the sumons and complaint
wpon that party. .
B. Response. Within 3 days after service of the request, %
or within such shorter or longer time as the ocourt may allow, the
party to whom the request is directed shall serve upon the party
requesting the admission a written answer or objection addressed
to the matter, signed by the party or by the attorney for the
party, but, wnless the court shortens the time, a defendant shall
not be required to serve answers or objections before the
expiration of 45 days after service of the summons and complaint
upon such defendant. If objection is made, the reasons therefor
shall be stated. The answer shall specifically deny the matter or
set forth in detail the reasons why the answering party cammot
truthfully admit or deny the matter. A denial shall fairly meet
the substance of the requested admission, and when good faith
requires that a party qualify the answer or deny only a part of
the matter of which an admission is requested, the responding
party shall specify so mich of it as is true and qualify or deny
the remainder. An answering party may not give lack of informa-
tion or knowledge as a reason for failure to admit or deny wnless
it is stated in the answer that the answering party has made
reasonable inquiry and that the information known or readily
obtainable by the answering party is insufficient to enable such
party to admit or deny. A party who considers that a matter of
which an admission has been requested presents a genuine issue
for trial mey mot, on that grond alone, object to the request;
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such party may, subject to the provisions of Rule 46 C., deny

the matter or set forth reasons why he cannot admit or deny it.

——__
If a written answer or objection to any request, other than a

request for the admission of the genuineness of documents or
things, is not served within the time specified abowve, the party W L
requesting the admission may apply to the court for an order {)\
that the matter requested shall be deemed admitted. The order

shall be granted unless the party to whom the request is direc-

the genuineness of documents or things are deemed admitted
without court order if a written answer or objection is not

served within the time specified above. The provisions of Rule

46 A.(4) apply to the award of expenses incurred in relation to
the motion.

C. Motion to determine sufficiency. The party who has

requested the admissions may move to determine the sufficiency of
the answers or cbjections. Unless the court determines that an
objection is justified, it shall order that an answer be serwved.
If the court determines that an answer does not comply with the
requirements of this rule, it may order either that the matter

is admitted or that an amended answer be served. The court may,
in lieu of these orders, determine that final disposition of the
request be made at a designated time prior to trial. The pro-
visions of Rule 46 A.(4) apply to the award of expenses incurred
in relation to the motion.

-122-



D. Effect of admission. Any matter admitted pursuant to

this Rule is conclusiwvely established unless the court m motion
permits withdrawal or amendment of the admission. The court may
permit withdrawal or amendment when the presentation of the merits
of the case will be subserved thereby and the party who obtained
the admission fails to satisfy the court that withdrawal or amend-
ment will prejudice such party in maintaining such party's case or
his defense an the merits. Any admission made by a party pursuant
to this rule is for the purpose of the pending action or proceeding
aly, and neither constitutes an admission by such party for any
other purpose nor may be used against such party in any other action
or proceeding.

E. Formm of response. The request for admissions shall be

so arranged that a blank space shall be provided after each
separately nmumbered request., The space shall be reasonably calcula-
ted to enable the answering party to insert the admissions, denials

_ or objections within the space. If sufficient space is not provided,
the answering party may attach additional papers with the admissions,
denials or objectiéns and refer to them in the space provided in the
request.

F. Number. A party may serve more than one set of requested
admissions wpon an adverse party, but the total mmber of requests
shall not exceed thirty, unless the court otherwise orders for good
cause shown after the proposed additional requests have been filed.
In detemmining what constitutes a request for admission for the
purpose of appljing this limitation in mumber, it is intended that
each request be counted separately, whether or not it is subsidiary
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or incidental to or dependent upon or included in another
request, and however the requests may be grouped, combined or
arranged.

BACKGROUND NOTE

(RS sectioms superseded: 41.626,

COMMENT

This rule is a combination of ORS 41.626 and Federal Rule 36.
The principal variations from the ORS section, which were taken
from the federal rule are: elimination of any restrictions on when
requests for admissions may be served in Section 46 A. and the
additional time to respond for defendants served with requests; the
specific language in section 46 A. allowing requests as to ''state-
ments or opinions of fact of the application of law to fact"; and,
the addition of a requirement in 46 B. that lack of information and
belief may only be used as a response where ''the answering party has
made reasonable inquiry."

The Council also added several provisions that appear neither
in the ORS section or the federal rule. Section 46 B. was modified
to eliminate the automatic admission arising from failure to respond
within the time allowed for admissions other than the genuineness
of documents and things. The party serving the admission must
apply to the court for an order that the mtter requested is
deemed admitted. This was done because it was felt the automatic
admission created a procedural trap. Parties receiving requests
for admissions camot simply ignore them, however, and then resist
a court order, as the rule provides the order establishing the
admission shall be given unless mistake, inadvertence or excusable
neglect is shown. Requests for admission of the genuineness of
documents and things are automatically admitted if not denied; the
danger of a serious procedural mistake arising from an admission
of this type is slight, and such admissions are routinely used to
awid the necessity of authentication of exhibits at trial. The
Council also added sections 46 E. and F. Section 46 E. replaces
(RS 41.626(3) and provides that space shall be left for responses
in the admissions form, rather than requiring that the request
be retyped on a separate response. It was felt this would be
consistent with the approach in the interrogatories rule and
would minimize total typing time inwolwed. Section 46 F. provides
a nunber limitation on requests for admissions similar to the
rule governing interrogatories.
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4
RULE £
REQUESTS FOR ADMISSION

A. Request for admission. A party may serve upon any other party

a written request for the admission, for pu:rooseq of the pending action
only, of the truth of any matters within the scope of Rule é)ﬁ B. set forth
in the request that relate to statements or opinions of fact or of the
application of law to fact, including the genuineness of any documents
described in the request. Copies of documents sha]l be served with the
request unless they have been or are otherwise furnished or made available
for inspection and copying. Each matter of which an admission is requested
shall be separately set forth. The request may, without leave of court,
be served upon the plaintiff after commencement of the action and upon any
other party with or after service of the sumrons and complaint upon that
party. | |

B. Response. Within 30 days after service of the request, or within
such shorter or longer time as the court may allow, the party to whom the -
request is directed shall serve upon the party requesting the admission a

written answer or objection addressed to the matter, signed by the party

- or by his attorney, but, unless the court shortens the time, a defendant

shall not be required to serve answers or ob]j ectiohs before the expiration
of 45 days after service of the summons and complaint upon him. If objec-
tion is made, the reasons therefor shall be stated. The answer shall spec-
ifically deny the matter or set forth in detail the reasons why the answering
par*’y cannot truthfully admit or deny the matter. ;ﬁ\ denial shall fairly

meet the substance of the requested admission, ancf when good faith requires

that a party qualify his answer or deny on'y a part of the matter of which



an admission is requested, he shall specify so much of it as is true and

qualify or deny the remainder. An answering party may not give lack of
information or knowledge as a reéson for failure to admit or deny unless

'he states that he has made reasonable inquiry and that the information

known or readily obtainable by him is insufficient to enable him to admit

or deny. A party who considers that a matter of which an admission has

been requ%sted presents a genuine issue for trial may not, on that ground

alone, object to the request; he may, subject to the provisions of

Rule g C., deny the matter or set forth reasons why he cammot admit or

deny it. If a written answer or objection is not served within the time
specified above, the party requesting the admission may apply to the

court for an order that the matter requested shall be deemed admitted.

The order shall be granted unless the party to whom thé request is directed ),
establishes that the failure to respond was due to mistake, inadve@e f //} “
or excusable neglect. The provisions of Rule Jﬁ A. apply to the award of

>

expenses incurred in relation to the motion.

C. Motion to determine sufficiency. The party who has requested
the admissions may move to determine the éufficiency of the answers or
objections. Unless the court determines that an objection is justified, it
shall order that an answer be served. If the court determines that an
answer does not conply with the regquirements of this Rule, it may order
either that the matter is admitted or that an amended answer be served.

The couxrt may, in lieu of these orders, determine that final disposition
of the request be made at a designated time prior toftrial. The prévisions
of Rule lﬁfé'A. apply to the award of expenses incurred in relation to the

motion.



D. Effect of admission. Any matter admitted pursuant to this Rule

is conclusively established unless the court on motion permits withdrawal or
amendment of the admission. The coﬁrt may permit withdrawal or amendment
when the presentation of the merits of the case will be subserved thereby
and the party who obtained the admission fails to satisfy the court that
withdrawal or amendment will prejudice him in maintaining his case or his
defense on the merits. Any admission made by a party pursuant to this Rule’
is for the purpose of the pending pr_oceedjng only, and neithef constitutes
an admission by him for any other purpose nor may be used against him in

any other proceeding.

E. Form of reponse. The request for admissions shall be

so arranged that a blank space shall be provided after each separately
numbered request. The space shall be reasonably calculated to enable the
answering party to insert the admissions, denials or objections within the
space. If sufficient space is not provided, the answering party may
attach additional papers with the admissions, denials or objections: anci
refer to them in the space provided in the request.

F. Number. A party may serve more than one set of requested
admission upon an adverse party, but the total mumber of requests shall not
exceed thirty, unless the court otherwise orders for good cause shown after
the proposed additional requests have been filed. In determining what
constitute:z a request for admission for the purpose of applying this limi-
tation in number, it is intended that each request be counted separately,
whether or not it is subsidiary or incidentza! to or dependent upon or
included in another request, and however the requests may be grouped, comb--

ined or arranged.
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COMMENT :

This rule is a combination of ORS 41.626 and Federal Rule 36.
The principle variations from the ORS sectioq,which were taken from
the federal rule are:tREXEXXEXBXRHIABARHEXARXXEXKXRHKXBBEX IXXXMIKEAKIXKE
XEXX¥EX elimination of any restrictions on when ZKXXXXX requests for
admissions <ould be served in Section 46 A and the additional time
.to respond for defendants served with requests with the complaint; i
the specifdc latﬁlage in section 46 A allowing requests as to M 9’645
""statements or opinons of fact or the application of law to fact;
and, the addition of a requriement”3fE5f“T5EEﬁgfﬁzﬁ?g?ﬁittvﬂ“ﬁﬁa’///}
belief may only be XHEXXKXX used as a response where a party
states that '"he has made reasonable inquiry".

The council also added several provisions that appear neither in
the Okd section or the federal rule. Section 46B was modified to eliminate
the automatic admission arising from failure to respond within the
time allowed. The party serving the admission must apply to
the court for an order that the matter requested is deemed admitted.
This was done because it was felt the automatic admission created a
procedural trap. Parties receiving requests for admissions cannot
simply ignore them, however,and then seek to avoid a court order
as the rule provides the ¥X order establishing the admission shall
be given unless mistake, 1nadvertanc8 or excusable neglect is shown.
The cough@l also added #egw sections E and”F. Section E replaces
ORS 41.626(3) and provides that space shall be left for responses
in the admissions form, father than requiring that the request be
retyped on a seperate Tresponse. It was felt this would be consistant
with the approach in the interrogatories rule and would minimize toatl
typing time involved. SectionF provides a number limitation on
requests for admissions similar to 1ﬁXKXXX§XKKKXKXX the rule
governing interrogatories.



RULE 45
REQUESTS FOR ADMISSION

s A. Request for admission. A party may serve upon any other

pm:§Mttm request for the admission, for purposes of the pend-
ing action only, of the truth of any matters within the scope of Rule
. 36 B. set forth in the request that relate to statements or opinions
of fact or of the application of law to fact, including the genuineness
of any documents described in the request. Copies of documents shall
be served with the request unless they have been or are otherwise
furnished or made available for inspection and copying. Each matter
of which an admission is requested shall be separately set forth.
The request may, without leave of court, be served upon the plaintiff
after commencement of the action and upon any other party with or
after service of the summns and complaint upon that party.
B. Response. The-matter is admitted inless, &tbin 30 days
after service of the request, or within such shorter or longer time
as the court may allow, the party to whom the request is directed
serves upon the party requesting the admission a written answer or
objection addressed to the matter, signed by the party or by his attor-
ney, but, unless the court shortens the time, a defendant shall not
be required to serve answers or objections before the expiration of
/160“ days after service of the summons and complaint upon him. If objec-
tion is made, the reasons therefor shall be stated. The answer shall
specifically deny the matter or set forth in detail the reasons why
the answering party camnot truthfully admit or deny the matter. A
denial shall fairly meet the substance of the requested admission,
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and vhen good faith requires that a party qualify his answer or deny
only a part of the matter of which an admission is requested, he
sha].}3 specify so much of it as is true and qualify or deny the remain-
der. f’i? answering party may mot give lack of information or knowledge

as a reason for failure to admit or deny unless he states that he has

made reasonable inquiry and that the information known or readily

obtainable by him is insufficient to enable him to aduwit or deny.

A party who considers that a matter of which an admission has been
requested presents a genuine issue for trial may mot, on that ground
alone, object to the rerquest; he may, subject to the provisions of
Rule 46 C., deny the matter or set forth reasons why he carnnot admit
or deny it. If a written answer or objection is not served within the
time specified above, the party requesting the admission may apply to
the court for an order that the matter requested shall be deemed admit-
ted. The order shall be granted unless the party to whom the request
is directed establishes that the failure to respond was due to ansﬁake,
inadvertence or excusable neglect. The provisions of Rule 46 A(.‘f?apply
to the award of expenses incurred in relation to the motion.

C. Motion to determine sufficiency. The party who has reques-

ted the adnissions may move to determine the sufficiency of the answers
or ocbjections. Unless the court determines that an objection is justi-
fied,' it shall order that an answer be served. If the court determines
that an answer does not comply with the requirements of this rule, it
may order either that the matter is admitted or that an amended answer
be served. The court may, in lieu of these orders, determine that

final disposition of the request be made at a designated time prior to

119



(4)
trial. The provisions of Rule 46 A, apply to the award of expenses

incurred in relation to the motion.

D. Effect of admission. Any matter admitted pursuant to this

Rule g.'s* conclusively established unless the court on motion permits
4
withdrawal or amendment of the admission. The court may permit with-

drawal or amendment when the presentation of the merits of the case

* will be subserved thereby and the party who obtained the admission

fails to satisfy the court that withdrawal or amendment will prejudice
him in maintaining his case or his defense on the merits. Any admission
made by a party pursuant to this Rule is for the purpose of the pend-
ing proceeding only, and neither constitutes an admission by him for

any other purpose nor may be used against him in any other proceeding.

E. Yorm of reponse. The request for admissions shall be so

arranged that a blank space shall be provided after each separately
nubered request. The sg shall be reasonably calculated to enable

the answering party the admissions, denials or objections within
the space. If sufficiest space is not provided, the answering party
may attach additional papers with the admissions, denials or cbjections
and refer to them in the space provided in the request.

F. Number. A party may serve more than one set of requested
admission upon an adverse party, but the total mmber of requests shall

not exceed thirty, unless the court otherwise orders for good cause

shown after the proposed additional requests have been filed. In deter-

mining what constitutes a request for admission for the purpose of
applying this limitation in mmber, it is intended that each request be
comnted separately, whether or not it is subsidiary or incidental to or

dependent upon or included in another request, and however the requests

120



may be grouped, combined or arranged.
BACKGROUND NOTE

ORS sections superseded: 41,626,

careir

e e
¥

"This rule is a combination of ORS 41.626 and Federal Rule 36.
The principle variations from the ORS section, which were taken
from the federal rule are:, elimination of any restrictions on when
_ requests for admissions A& be served in Section 46 A. and the
additional time to respond for defendants served with requests, with

int; the specific language in section 46 A. allowing requests

as to "'statements or opinions of fact of the application of law to
fact"; and, the addition of a requirement in 46 B. that lack of informa-
tion and belief may only be used as a response where a party states
that "he has made reasonable inquiry'.

The Council also added several provisions that appear neither
in the ORS section or the federal rule. Section 46 B. was modified
to eliminate the automatic admission arising from failure to respond
within the time allowed. The party serving the admission must apply
to the court for an order that the matter requested is deemed admitted.
This was done because it was felt the automatic admission created a
procedural trap. Parties receiving requests for admissions cannot
simply ignore them, however, and then s=zek to avoid a court order,
as the rule provides the order establishing the admission shall be
given wnless mistake, inadvertence or excusable neglect is shown.

The Council also added sections'f. and F. Section'ﬁﬁ. replaces ORS
41.626(3) and provides that space shall be left for responses in the
admissions form, rather than requiring that the request be retyped on
a separate respnse. It was felt this would be consistent with the
approach in the interrogatories rule and would minimize total typing
time inwolved. Sectionl F. provides a number limitation on requests
for admissions similar to the rule governing interrogatories.
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. Motion for order co 11in disco
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discovery as follows : | Y apply for an order compelling

(D Appropriate Ourt. An applicatig

0 for an order to a party may be‘ms-lde
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to a deponent who iq g taken, An application for g order
MOt a party shall be made to a iug :
+ha f.i3e . oL L. @ Judge of the ClYromi+, mvissse S
Y B A.(2) Motion. If i Ddeponent fails to answer a question propounded
e or submitted under Rules or ¥96, or a corporation or other entity fails

| 3?7 . 3
to make a designation under Rule #¥95 C. (6) or Rule %6, or if a party fails

to respond to a request for a copy of an insurance agreement or policy ’under
Rule é B.(2), or a party fails to answer an interrogatory submitted under
Rule , or if a party in response to a request for inspection submitted
under Rule %é, fails to permit inspection as requested, the discovering party
may move for an order compelling inspection in accordance with the request.
When taking a deposition on oral exsmination, the proponent of the question
may conplete or adjourn the examination before he applies for an order.

If the court denies the motion in whole or in part, it may make such

protective order as it would have been empowered to make on a motion made

5
pursuant to Rule 481 C.

O
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RULE &=

FAILURE TO MAKE DISCOVERY; SANCTIONS

A. Motion for order compelling discovery. A party, upon reaéonable notice
to other parties and all persons affected thereby, may apply for an order compelling
_ v /

discovery as follows:

(1) Appropriate court. An application for an order to a party may be made

to the court in which the action is pending, or, on matters relating to a deponent‘s
failure to answer questions at a deposition, to a judge of the circuit court in the
judicial district where the deposition is being taken. An application for an order v
to a deponent who is not a party shall be made to a judge of the circuit court in

the judicial district where the deposition is being taken,

(2) Motion. If a de stion propounded or subrm'.tted

'3
under Rul\es—'lﬁg/; , Or a corporation or other en.tlty falls to yke a des (?g.gnatlon ’
10 1 7

under Rule LGZC (6) or Rule ngﬁ : i _ swer 7] interrogatory ~y_ .

2
submitted under Rule }gd?, or i%’a party in response to a

submitted under Rule }(gé”,

party may move for an

10 (3) Evasive or Incomplete answer. For purposes of this subdivision an

evasive or incomplete answer is to be treated as a failure to answer.

29
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2}\0 (4) Award of expenses of motion. If the motion is granted, the court may,

' after opportunity for hearing, require the party or deponent whose conduct

necessitated the motion or the party or attorney adv:.smg such conduct or both of
them to pay to the moving party the reasonable expenses incurred in obtaining the
order, including attorney's fees, unless the court finds that tne opposition to the
motion was substantially justified or that othér circumstances make an award. of
expenses unjust.

If the motion is denied, the court may, after opportunity for hearing,
require the moving party or the attofney advising the motion or both of them to
pay to the party or deponent who opposed the motion ﬁne reasonable ._expenses.
incurred in opposing the motion, including attorney's fees, unless the court finds
that the making of the» motion was substantially justified or that other clrcumstances
make an award of expenses unjust. | |

If the motion is granted in part and denied in part, the court may apportion
the reasonable expenses incurred in relation to the motion among the parties and -
persons in a just mamer.

B. Failure to comply with order.

(1) Sanctions by court in judicial district where deposition is taken.

If a deponent fails to be swom or to answer a question after being directed to do
so by a circuit court judge in the judicial district in which the deposition is
being tdken, the failure may be considered a contempt of that court.

(2) Sanctions by court in which action is pending. If ty or an officer,

3
dirc::%ctor, or managing agent of a party or a person designated junder Rule #6& C. (6)
o

~or ¥86 A, to testify on behalf of a party fails to cbey an order to provide or permit

discovery, including an order made under section A, of this Rule or Rule +10; the

court in which the-action is pending may meke such orders in regard to the failure

- as are just, and among others the following:
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N £ ff fi}) (a) An order tnat the matters regarding vhich the order .was /madc_a or any
| otllér /rdesignated facts shall be taken to be established for the purposes of the
action in accordance with the claim of the party obtaining the order;

B,&j?(b) An order refusing to allow the disobedient party to support or oppose
designated claims or defenses, or prohibiting him from introducing designated
matters in evidenée; . |

é{f y)(c) An order striking out pleadings or parts thereof, or staying ‘furthe;:
proceedings wtil the order is obeyed, or dismissing the action or proceeding or
any part thereof, or rendering a judgment by default against the disobedient
party; | o

B[;/\}(d) In lieu of any of the foregoing orders or in addition thereto, an
order freating as a contempt of court the failure to obey any orders except an

| order to submit to a physical or mental exam:i.naﬁon.

@(»;i\(e) Where a party has failed to comply with an order under Rule &L/@%A.
requiring him to Produce another for examination, such orders as are listed in
paragraphs (a), (b), and (c) of this m&%ﬁ%, unless the party failing to
comply shows that he is unable to produce such person for ‘exanﬁnation.

hereto, the court

In lieu of any of the foreging orders or in addition
shall require the party failing to obey the order or the gtromey advising him
‘or both to pay the reasonable expenses, inclﬁding attorney's fees,. caused by the
failure, unless the court finds that the failure was substantially justified or

that other circumstances make an award of expenses unjust.

- C. Expenses on failure to admit. If a party fails to admit the genuineness
of any document or the truth of any matter as requested wnder Rule 1, and if the
party requesting the admissions thereafter proves the genuineness of the document

or the truth of the matter, he may apply to the court for an order requiring the
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other party to pay him the reasonable expenses incurred in meking that proof,
including reasonable attorney's fees. The court shall make the order .mless it
finds that (1) the request was held objectionable pursuant to Rule Hi{ /A!.é f‘ér

(2) the admission sought was of no substantial importance, or (3) the party failing
to admit had ;'easonable .ground to beliéve that he mght pxeyail on the 'matte_ar_, ox
(4) there was other good feason for the failure to admit. |

D. Failure of party to attend at owm deposition or serve answers to

interrogatories or respond to request for insepction. If a party or an officer,
director, or managing agent of a party or a person designated under Rule l%g C.(6)
or gﬁoA. to testify on behalf of a party fails (1) to appéar beforé the officer
who is to take his deposition, after being served with a proper notice, or (2) to
serve answers or objections to interrogatories submitted under Rule g& after
. proper service of the interrogatories, or (3) to comply with or serve objections
to a request for production and inspection submitted under Rule }éﬁ, after proper
service of the request, the court in which the action is pending on motion may
make such orders in regard to th éa?lure as are just, and among others it ma l{y take .
any action authorized under paragraphs (a), (b), and (c) of subsection B/ (2) oi,; o e
this Rule. In lieu of any order or in addition thereto, the court shall require
Fhe party failing to act or the attorney advising him or both to pay the reasonable
expenses, including attorney's fees, caused by the failure‘, wmless the court finds
that the failure was substantially justified or that other circumstances make an

TN e

award of expenses unjust. Fa

O

. &
The failure to act described in this -subdisdsien-may not be excused on the
ground that the discovery sought is objectionable wunless the party failing to act

¢ C
has applied for a protective order as provided by Rule f@-l &
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COMMENT : Pt n.uﬂl‘

This rule is based upon Federal fule 37 and #rcorpordates mest—of’ 72)
the—provisiens—for sanctions for failure to engage in discovery iwgp ™™
one rule. The existing sanction provisions in ©regon are scattered
through ORS chapters 41 and 45 as part of the ORS sections relating
to specific discovery devices and do not provide a clear méeture—of
procedure to be followed when a EAXXK¥XXXXXEEX party or witness fails
to ENEHEEXXHXAXBERHEKYXAXXEXKKEX comply with discovery requirements.

The federal language was modified, gslighty to mmmpXyxim fit existing

ORS Sections and these rules. ‘i%ctlon AXZ(2) a referensgﬂta_,—\_ﬂﬁbq
failure to respond to a request for insurance policy under ﬂule 36

was included. In Subsection A(4) the court ''may " award expenses

and in Subsection B(2) the court "shall" award expenses which

conforms to ORS 41.617(2), 41.631 ¥KEX 41.626(5) and41.617(4).
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RULE. 46
FATLURE. TO MAKE DISCOVERY; SANCTIONS

s A. Motion for order compelling discovery. A party, upcn

reascifﬁale notice to other parties and all persons affected thereby,
may apply for an order compelling discovery as follows:

A.(l) Appropriate court. An application for an order to a

party may be made to the court in which the action is pending, or,
on matters relating to a deponent's failure to answer questions at a
deposition, to a judge of the circuit court in the judicial district
vwhere the deposition is being taken. An application for an order
to a deponent who is not a party shall be made to a judge of the
circuit court in the judicial district where the deposition is being
taken, |
A.(2) Motion. If a deponent fails to answer a question pro-
pounded or submitted under Rules 39 or 40, or a corporation or other
entity fails to make a desigpation under Rule 39 C.(6) or Rule 40 A,,
or if a party fails tc respond to a request for a copy of an insur-
ance agreement or policy under Rule 36 B.(2), or a party fails to
answer an interrogatory submitted under Rule 42, or if a party in
response to a request for inspection submitted under Rule 43, fails
to permit inspection as requested, the discovering party may move for
an order compelling inspection in accordance with the request. When
taking a deposition on oral examination, the proponent of the question
may complete or adjourn the examination before he applies for an order.
If the court denies the motion in whole or in part, it may meke

such protective order as it would have been empowered to meke on a
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motion made pursuant to Rule 36 C.

A(3) Evasive or Incomplete ariswer. For purposes of this subdivi-

evasive,or incomplete answer is to be treated as a failure to answer,

::A;;.;(&) Award of expenses of motion. If the motion is granted, the
court ﬁ)ay, after opportunity for hearing, require the party or deponent
whose conduct necessitated the motion or the party or attorney advising
| such conduct or both of them to pay to the moving party the reasconable
expenses incurred in obtaining the order, including attomey's fees,
unless the court finds that the opposition to the motion was substan-
tially justified or that other circumstances make an award of expenses
unjust.,

If the motion is denied, the court may, after opportunity for
hearing, require the moving party or the attorney advising the motion
or both of them to pay to the party or deponent who opposed the motion
the reasonable expenses incurred in opposing the motion, including
attomey's fees, unless l‘che court finds that the making of the motion
was substantially justified or that other circumstances meke an award
of expenses wmnjust.

If the motion is granted in part and denied in part, the court
may apportion the reasonable expenses incurred in relation to the
motion among the parties and persons in a just manner.

B. Failure to comply with order.

B.(1) Sanctions by court in judicial district where deposition

is taken. If a deponent fails to be swom or to answei a question
after being directed to do so by a circuit court judge in the judic-

ial district in which the deposition is being taken, the failure may
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be considered a contempt of that court.

B.(2) Sanctions by court in which action is pending. If a

party or an officer, director, or managing agent of a person designated
mderi%ﬂe 39 C.(6) or 40 A, to testify on behalf of a party fails to
obeyqaﬁ order to provide or permit discovery, including an order made
under section A, of this Rule or Rule 44, the court in which the

" action is pending may make such orders in regard to the failure as

are just, and among others the following:

B.(2)(a) An order that the matters regarding which the order
was made or any other designated facts shall be taken to be estab-
lished for the purposes of the action in accordance 'with the claim
of the party obtaining the order;

B.(2)(b) An order refusing to allow the disobedient party -
to support or oppose designated claims or defenses, or prohibiting
him from introducing designated matters in evidence;

B.(2)(c) An order striking cut pleadings or parts thereof,
or staying further proceedings wntil the order is cbeyed, or dismis-
sing the action or proceeding or any part thereof, or rendering a
judgment by default against the disobedient party;

B.(2)(d) In lieu of any of the foregoing orders or in addi-
tion thereto, an order treating as a contempt of court the failure to
obey any orders except an order to submit to a physical or mental
exgmination,

B.(2)(e) Where a party has failed to comply with an order
under Rule 44 A, requiring him to produce another for examination,
such orders as are listed in paragraphs (a), (b), and (c) of this
%@ﬁfé&", wless the party failing to comply shows that he is
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unable to produce such person for exarrﬁilation.

In lieu of any of the foregoing orders or in addition thereto,
the courf shall require the party failing to obey the order or the
attoﬁ'xey advising him or both to pay the reasonable expenses, in-
cludmg attorney's fees, caused by the failure, unless the court

finds that the failure was substantially justified or that other

© circumstances make an award of expenses unjust.

C. Expenses on failure to admit. If a party fails to admit

the genuineness of any document or the Erum of any matter as re-
quested under Rule 45, and if the party requesting the admissions
thereafter proves the genuineness of the document or the truth of the
matter, he may apply to the court for an order fequirjng the other
party to pally him the reasonable expenses inciurred in meking that
proof, including reasonable atthney's fees. The ocourt shall meke
the order @ess it finds that (1) the request was held objectionable
pursuant to R\ﬁE—Z_g\Z or (2) the admission sought was of no substan-
tial importance, or (3) the party failing to admit had reasonable
ground to believe that he might prevail on the matter, or (4) there
was other gpod reason for the failure to admit,

D. Failure of party to attenc at own deposition or serve

answers to interrogatories or respond to request for inspection. If a

party or an officer, director, or managing agent of a party or a

person designated under Rule 39 C.(6) or 40 A. to testify on behalf
of a party fails (1) to appear before the officer who is to take his
deposition, after being served with a proper notice, or (2) to serve
answers or cbjections to interrogatories submitted under Rule 42, after

proper service of the interrogatories, or (3) to comply with or serve
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objections to a request for production and inspection submitted under
Rule 43, after proper service of the request, the court in which the
action is pending on motion may meke such orders in regard to the
fallu‘re, as are just, and among others it may take eny action

authorlzed under paragraphs (a), (b), and (c) of subsection & (2) 2r S-ecf ten 1B

- of this rule. In lieu of any order or in addition thereto, the court

shall require the party failing to act or the attorney advising him
or both to pay the reasonable expenses, including attomey's fees,
caused by the failure, unless the court finds that the failure was
substantially justified or that other circumstances make an award of
expenses unjust. .

The failure to act described in this subdiwision may not be
excused on the ground that the discovery sought is objectionable
unless the party failing to act has applied for a protective order as
provided by Rule 36 C,

BACKGROUND NOTE

For failure to furnish expert report when requested, see:
Rule 36 B.(4). For failure to furnish medical reports when reques-
ted, see: Rule 44 D, fa;( Fu.lm o/ Repsom R‘m, Ma;l}(l.\q on ko i1Pmess
To owdeon ot depesition See B9H.

ORS sections superseded: 41.617, 41.626 (S==for—=m—t7)r,
41.631 (&= 45.190.

COMMENT

This rule is based upon Federal Rule 37 and incorporates most
sanctions for failure to engage in discovery into one rule. The
existing sanction provisions in Oregon are scattered through
ORS Chapters 41 and 45 as part of the ORS sections relating to speci-
fic discovery devices and do not provide a clear procedure to be
followed when a party or witness fails to comply with discovery re-
quirements., The federal language was modified slightly to fit existing
ORS sections and these rules. In subsection A.(2) a reference to
failure to respond to a request for insurance policy under Oregon Rule
36 was included. In subsection A.(4) the court "may'' award expenses,
and in subsection B.(2) the court '"shall"' award expenses which conforms
to ORS 41.617(2), 41.631, 41.626(5) and 41.617(4).
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RULE 46
FATLURE TO MAKE DISCOVERY; SANCTIONS

A. Moton for order compelling discovery. A party, uwpon

reasonable notice to other parties and all persons affected
thereby, may apply for an order compelling discovery as follows:

A.(1) Appropriate court. An application for an order to

a party may be made to the court in which the action or proceeding
is pending, or, an matters relating to a deponent's failure to
answer questions at a deposition, to a judge of a circuit or
district court in the Juéeéjl/zd;smat where the deposition is
being taken. An application for an order to a deponent who is not
a party shall be made to a judge of a circuit or district court

guda.cn.alij_dlsmct where the dep031tlon is being taken.

A.(2) Motion. If a deponent fails to answer a question ps
: ¢QL5
propounded or submitted under Rules 39 or 40, or a corporation l': o>
or other entity fails to make a designation under Rule 39 C.(6) Hdd

or Rule 40 A., or if a party fails to respond to a request for a et =3
copy of an insurance agreement or policy wnder Rule 36 B.(2), or amped
a party fails to answer an interrogatory submitted under Rule
42, or if a party in response to a request for inspection submit-
ted wnder Rule 43, fails to permit inspection as requested, the
discovering party may move for an order compelling 'Qmé;%/oz m
- accordance with the request. When taking a deposition on oral
examination, the proponent of the question may complete or adjourn
the examination before applying for an order.

If the court denies the motion in whole or in part, it
may make such protective order as it would have been empowered
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to make on a motion made pursuant to Rule 36 C.

A.(3) Evasive or Incomplete answer. For purposes of

this section, an evasive or incomplete answer is to be treated
as a failure to answer.

A.(4) Award of expenses of motion. If the motion is

granted, the court may, after opportunity for hearing, require

the party or deponent whose conduct necessitated the motion or

the party or attomey advising such conduct or both of them to

pay to the moving party the reasonable expenses incurred in
obtaining the order, including attorney's fees, unless the court
finds that the opposition to the motion was substantially justified
or that other circumstances meke an award of expenses unjust.

‘If the motion is denied, the court may, after opportunity
for hearing, require the moving party or the attorney advising
the motion or both of them to pay to the party or deponent who
opposed the motion the reasonable expenses incurred in opposing
the motion, including attomey's fees, wunless the court finds
that the making of the mption was substantially justified or
that other circumstances make an award of expenses unjust.

If the motion is granted in part and denied in part, the
court may apportion the reasonable expenses incurred in relation
to the motion among the parties and persons in a just marmer.

B. Failure to comply with order.

B.(l) Sanctions by court in Jadgmst—gct where

deposition is taken. If a deponent fails to be sworn or to

answer a question after being directed to do so by a circuit or
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Coun by .
district court judge in the—judies striet in which the

. deposition is being taken, the failure may be considered a contempt
of &=t court. -

B.(2) Sanctions by court in which action is pending,.

If a party or an officer, director, or managing agent of a person
designated under Rule 39 C.(6) or 40 A. to testify on behalf of
a party fails to cbey an order to provide or permit discovery,
including an order made wnder section A. of this Rule or Rule &4,
the court in which the action or proceeding is pending may meke
such orders in regard to the failure as are just, gé(ﬂiu?
others the following:

B.(2)(a) An order that the matters regarding which the
order was made or any other designated facts shall be taken to
be established for the purposes of the action in accordance with
the claim of the party dbtaining the order; |

the disobedient party from introducing designated matters in
evidence;

B.(2)(c) An order striking out pleadings or parts thereof,
or staying further proceedings until the order is dbeyed, or
dismissing the action or proceeding or any part thereof, or
rendering a judgment by default against the disobedient party;

B.(2)(d) In lieu of ay of the foregoing orders or in
addition thereto, an order treating as a contempt of court the
failure to obey axy o:der‘ except an order to submit to a physical
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or mental examination.

B.(2)(e) Where a party has failed to comply with an order
wnder Rule 44 A, requiring'gbgh party to produce another. for.
examination, such orders as are listed in paragraphs (a), (),
and (c) of this subsection, unless the party failing to comply
shows inability to produce such person for examination.

> In leu of any of the forééoing orders or in addition

~ thereto, the court shall require the party failing to obey the
order or the attomey advising such party or both to pay the
reasonable expenses, including attomey's fees, caused by the
failure, unless the court finds that the failure was substantially
justified, or that other circumstances make an award of expenses
mjust.

C. Expenses on failure to admit. If a party fails to

admit the genuineness of any document or the truth of any mattey
as requested under Rule 45, and if the party requesting the
admissions thereafter proves the genuineness of the document or
the truth of the matter, the party requesting the admissions may
apply to the court for an order requiring the other party to pay
the party requesting the admissions the reasonable expenses
incurred in meking that proof, including reasonable attomey's
fees. The court shall make the order wnless it finds that (1) the
request was held objectionable pursuant to Rule 45 B. or C., or
(2) the admission sought was of no substantial importance, or
(3) the party failing to admit had reasonable ground to believe
that he might prevail o the matter, or (4) there was other gpod
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reason for the failure to adxm.t

D. Failure of party to attend at own deposition or serve

answers to interrogatories or respond to request for inspection.

If a party or an officer, director, or managing agent of a party

or a person designated under Rule 39 C.(6) or 40 A. to testify

a1 behalf of a party fails (1) to appear before the officer who is

to take his deposition, after being served with a proper notice,

or (2) to serve answers or cbjections to interrogatories

submitted under Rule 42, after proper service of the interroga-

tories, or (3) to comply with or serve cbjections to a request

for production and inspection submitted under Rule 43, after

L[

proper service of the request, or (4) to advise a party seeking

discovery of the existence and limits of any liability insurance

policy wnder Rule 36 B, that there is a question regarding the

existence of coverage, the court in which the action or proceed-

ing is pending on motion may make such orders in regard to the
PR oy A —  §€C

failure as are just, among others i i nj =20

anthorized wnder paragraphs (a), (b), and (c) of subsection B.

(2) of this rule. In lieu of any order or in addition thereto,

the court shall require the party failing to act,4® the attomey

.
advising such party 7)ot both to pay the reasonable expenses,
including attormey's fees, caused by the failure, unless the court
finds that the failure was substantially justified or that other
circumstances make an award of expenses wnjust.

The failure to act described in this section may mot be
excused an the ground that the discovery sought is objectionable
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unless the party failing to act has applied for a protective
order as provided by Rule 36 C.
BACKGROUND NOTE

For failure to furnish expert report when requested, see
Rule 36 B.(4). For failure of person taking deposition or witness
to appear at deposition, see 39 H. For failure to firnish medical
reports when requested, see Rule 44 D. For failure to provide
access to hospital records, see Rule 44 E.

ORS sections superseded: 41.617, 61.626(5), (6) and (7),
41.631(3), 45.190. .

OQMMENT

This rule is based uwpon Federal Rule 37 and incorporates
mst sanctions for failure to engage in discovery into one rule.
. The existing sanction provisions in Oregon are scattered through
(RS Chapters 41 and 45 as part of the ORS sections relating to
specific discovery devices and do mot provide a clear procedure
to be. followed when a party or witness fails to comply with
discovery requirements. The federal language was modified
slightly to fit existing RS sections and these rules. In
subsection A.(2) a reference to failure to respond to a request
for insurance policy wnder Oregon Rule 36 was included. In
subsection A.(4) the court "may'" award expenses, and in subsection
B.(2) the court ''shall"’ award expenses which conforms to CORS
41.617(2), 41.631, 41.626(5) and 41.617(4). Failure to advise
a party seeking discovery under Rule 36 B. of the existence of a

coverage question was added to section 46 D. (:5 )
RILE 47 (RESERVED) — Hev 7

I

RUILE 49 (RESERVED)
RULE 50
JURY TRIAL CF RIGHT
The right of trial by jury as declared by the Oregon
Ccnstltutmn or as given by a statute shall be preserved to the
parties inviolate.

BACKGROUND NOTE

ORS sections superseded: 17.033.
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COMMENT

The elimination of procedural distinctions between actions e
at law and suits in equity cammot affect the constltutlonal S
right to jury trial.
RULE 51
ISSUES; TRIAL BY JURY (R BY THE COURT
A. Issues., Issues arise upon the pleadings when a fact

or conclusion of law is maintained by one party and controverted

by the other,
B. 1Issues of law; how tried. An issue of law shall be

tried by the court.

C.I Issues of fact; how tried. The trial of all issues

of fact shall be by jury wmnless:
C.(l) The parties or their attorneys of record, by writ-
ten stipﬁlat:i.on filed with the court or by an oral stipulation
made In open court and entered in the record, consent to trial \
without a jury, or Paf(/'”
C.(2) The court, uwon motion oﬁ Yits own J.n:l.tlatlve
finds that a right of trial by jury of some or all of those

issues does mot exist wnder the Constitution or statutes of thi

state.

D. Advisory jury and trial by consent. In all actions

or pr;cii%?% gs ot triable by right ;‘? a jury, the court, upon
IIDCL%DV or of] its own initiative, may try an issue -with an
advisory JUI'YJOI it may, with the consant of all parties, order
a trial vi’éb a jury whose verdict éaq/&le same effect as if
mﬁalg jury had been a matter of right.
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BACKGROUND NOTE

ORS sections superseded: 17.005, 17.010, 17.015, 17.020,
17.025, 17.0- m——H, 17.035, 17.060, 17.045, 46.160.

COMMENT

M This rule preserves the procedures covered by ORS 17.005
O to 17.015, 17.030, 17.035 and 17.040. ORS 17.020, 17.025 and
< _ 17.045 are eliminated as umecessary. The language of the
. Y existing ORS sections was modified to eliminate archaic language
L \ and to conform to these rules. Note that the Council retained
' the existing Oregon procedure of having jury trial waivable only
by affimmative action of the parties rather than the federal
system of requiring a demand for jury trial.

Rmiww&-qa 5
W

the court deems appropriate.

%/@ When a cause is set and called for
trJ.al it shall be tried or dismissed, mless good cause is
shown for a continuance. The court may in a proper case, and
uwpon terms, reset the same.

BACKGROUND NOTE

ORS sections superseded: 17.050.

OMMENT

This is a new provision.
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RULE 50
JURY TIRIAL OF RIGHT '
The nght of trial by jury as declared by the Oregon Constitution or

 as given by a statute shall be preserved to the parties inviolate. "

TN : .
’ / . . . ) e
COMENT: This is Committee Rule
< - T /BW
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[7.033

COMMENT :

The elinimation of procedural distininctions between actions
at law and suits in equity cannot effect the consitutional right
to jury trial.



RULE oy (RESERVED)
RULE, 48 (RESERVED)
RULE 49 (RESERVED) .

W

RULE 50
JURY TRIAL OF RIGHT

The right of trial by jury as declared by the Oregon Constitu-
tion or as given by a statute shall be preserved to the parties invio-

late.

RACKGROUND NOTE

ORS sections superseded: 17.033.
COMMENT |

The eliminatiopn-of prygcedural distinctions between actions at law
and suits in equity cnano fect the constitutional right to jury trial.
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